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 The most precious commodities in the colonial era that allowed 
monopoly are Gold and Silver. The European colonialists 
expropriated them from the Americas using all brutal means. The 
expropriated wealth led to Industrial revolution. In the capitalism era 
commodities are created on a massive scale and sold almost 
globally. But the holy grail of monopoly, the most precious product 
that allowed monopoly is not the output of the industry, but the 
process of development of the product itself. The Empire/State that 
developed the process didn’t share it with other states to 
perpetuate its monopoly. But as technology developed and as 
corporates started setting up industries in other States it became 
more and more difficult to save their knowledge of processes. So, 
they resorted to wars, for monopoly, for plunder and for redivision of 
the world. And to settle disputes they setup the International Court 
of Justice. One by one came the International Organisations, all to 
serve imperialism, to settle their disputes and to perpetuate their 
plunder on the then colonies turned developing countries. The 
advent of complex technologies, global networks and communi-
cations proved that they can no longer prevent the escape of 
knowledge of processes and products that perpetuate monopoly 
unless enforced by laws. They made international laws to 
appropriate this knowledge, often called patents laws and enforced 
neoliberal policies for their implementation in developing countries.  
This accumulated knowledge built by the collective efforts over 
centuries by various societies is getting appropriated into private 
hands in the form of Intellectual Property rights or Patent rights. 
Always it is not the intricacy of the knowledge that is of importance 
to the capitalist, but its necessity. The more necessary it is the more 
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important it is to the lives, to the number of people the stronger will 
be the laws to protect it, ensure its inaccessibility at any cost and 
reap super profits. 
Patents as Imperialist Weapons: 
 Patent is an ownership, a kind of property right. But property right 
to physical objects creates natural scarcity, because the physical 
object is no more available to others, whereas extending property 
rights to ideas creates artificial scarcity. The commodity, the idea, is 
available but is made legally inaccessible. Patent gives the 
patentee a 20-year exclusive right over its patented 
product/process, but creates for the common man, the problems 
of availability, accessibility and affordability of lifesaving drugs. This 
exclusive right allows the patentee to keep the price of the drug very 
high.  
 The very core of the pharma-ceutical business model is founded 
on this virtual monopoly created by patent protection. 
 For many years, Western investors were attracted by the 
prospect of outsized returns in the biotechnology industry made 
possible by the monopoly prices due to Patent protections. Amgen’s 
initial investors received returns of almost 100-fold after only 3 
years, while Genentech’s (now a subsidiary of Roche which licenced 
Tocilizubam used in Covid treatment) patents generated hundreds 
of millions of dollars in royalties. 
 Before the WTOs agreement on Trade-Related Aspects of 
Intellectual Property Rights (TRIPS), national governments chose 
whether to grant patents on pharmaceutical products or not. Some 
countries such as India didn’t award any product patents at all, 
literally giving generic drugs companie free licence to copy 
lifesaving drugs at affordable prices. But TRIPS enforced member 
countries to provide both product and process patents for 
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pharmaceutical products overriding any national laws. Countries 
which fail to subscribe to the common laws have to face the threat 
of sanctions, to be enforced through a dispute resolution 
mechanism. 
 Though TRIPS agreement provided the legal binding in favour of 
imperialist countries, the many struggles of the peoples of the 
developing countries led to small protective provision (Doha 
declaration) - the compulsory license, often termed the TRIPS 
Flexibility. Even this small provision is against the will of US. So, it 
came up with Special 301 report to threaten developing countries 
never to use the TRIPS Flexibility.  
 Ever since its inception in the Patents Act in 1970 the compulsory 
licensing provision has remained an under-utilized provision. In the 
first four decades since the introduction of the Patents Act 1970, no 
compulsory licence application was filed in India.  
 More than 80% of pharma-ceutical, pharma-chemical, and bio-
technological patent applications recorded between 1995–2006 
were in just six countries (US, Japan, Germany, France, UK and 
Switzerland). This clearly proves that TRIPS and Patent laws are 
meant to safeguard the monopoly of these Imperialist countries. 
 Added to the Patents are the Bilateral and regional treaties. 
Bilateral Investment Treaties, BITs are agreements between 
governments and are becoming a thing of the past, MNCs are more 
and more looking at Investor-State Dispute Settlement (ISDS) 
treaties where in the Investor can directly sue another country 
without the middleman, its own parent country. 
Holding Governments to Ransom: 
 Sovaldi [sofosbuvir] is a drug developed by Gilead Sciences for 
the treatment of Hepatitis C. It costs $1,000 per pill in the United 
States, with full treatment costing $60-80,000 [Rs. 42-56 lakhs] per 
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month. Even though Gilead gave licence to Indian Generic 
manufactures for sale in low-income countries, certain middle-
income countries, including Ukraine, were excluded from this 
program even before it patented the drug in these countries. 
Ukraine is home to over 2 million people infected with Hepatitis C. 
 Neoliberal policies forced Ukraine to have data exclusivity laws 
that prevent the registration of a subsequent generic for five years 
after Gilead version was registered. When Ukraine tried to register a 
generic version from an Egyptian manufacturer, Gilead challenged 
the process in the local courts with claims of US$ 800 million 
[Rs5600 crores]. Furthermore, Gilead initiated an investment 
dispute under the US-Ukraine BIT, bilateral investment treaties. Thus, 
Ukraine was forced to settle the dispute. 
 The US cigarette manufacturer, Philipp Morris [Four Square, 
Marlboro], filed cases against Uruguay and later Australia alleging 
that tobacco warnings on cigarettes or rules for plain packaging 
amounted to infringements of their trademarks which are 
considered to be ‘investments’. The company lost in both countries 
but only after the governments spent millions in legal costs. 
 Big Pharma is going to the extent of calling patent revocation as 
expropriation of Property Rights. When Canada revoked Eli Lilly’s 
patents on two drugs – atomoxetine and olanzapine on grounds of 
failure to prove the ‘utility’ of the patented drug, as required under 
Canada’s patent law. Eli Lilly alleged that the patent revocation 
amounted to an expropriation of property rights, alleging violation 
of the WTO TRIPS Agreement, NAFTA’s intellectual property rules, the 
Patent Cooperation Treaty and the Paris Convention for the 
Protection of Intellectual Property. Eli Lilly demanded a 
compensation of 500 million Canadian dollars for these violations. 
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Eli lost the case. People’s movements played a huge role in shaping 
the judgements. 
 Novartis threatened Columbia with an investment dispute 
under the Swiss-Columbian BIT over the government ordered 
reduction in prices of its cancer drug Imatinib. Abbott demanded 
the Thai government to block generic versions from its market to 
cut the cost of its anti-HIV drug Kaletra (lopinavir/ritonavir). To bring 
Thailand to its need it withheld 6 other drugs including one for 
cancer. This denied Thailand access to Aluvia, the new heat 
resistant Kaletra [particularly pertinent for a tropical country such 
as Thailand]. 
 After eight long years of lobbying, the Thai government issued 
compulsory licenses for two antiretroviral drugs, Efavirenz 
[developed by Merck] and lopinavir/ritonavir (Kaletra) and for 
clopidogrel, an anti-clotting agent owned by Sanofi- Aventis. 
 Thailand encountered intense pressure from the Thai 
Pharmaceutical Research and Manufacturers Association (PReMA), 
the US ambassador and the Swiss ambassador to try and stop the 
government from issuing these licenses. 
 The compulsory license for Kaletra alone is predicted to save 
Thailand as much as Rs.170 crores a year. 
 Ranbaxy’s generic price for Efavirenz is (US$20) per month 
compared with the Merck price (US $43). It allowed health care 
providers to treat at the same cost an extra 20,000 patients with 
Efavirenz. 
 Subsequent to issuing the compulsory license, Merck and Abbott 
both offered significant price reductions proving that compulsory 
license can dramatically reduce the price of essential drugs. 
 Encouraged by Thailand’s efforts, the Brazilian government 
announced that it had taken the first step towards issuing a 
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compulsory license to import Indian generic Efavirenz. The decision 
came after Efavirenz’s manufacturer Merck refused to sell the drug 
to the Brazilian government at the same price that was offered to 
the Thai government. Efavirenz is currently used by 75,000 patients 
in Brazil, and costs the Brazilian government $43.8 million a year. 
The Twist: 
 In a desperate bid to improve its tarnished public image, Abbott 
announced its plans to reduce the cost of Kaletra in Thailand and 
more than 40 low- and low-middle-income countries by more than 
half. But in most of these countries, Kaletra is not registered, 
meaning the drug will not be available there. 
While Thailand has every right to issue Compulsory licence as per 
WTO, even WHO’s head castigated its move. That proves what these 
institutions are meant for, to work for Capitalism! 
 The United States has at least 15 separate statutes that are used 
to permit non-voluntary use of patents and also by far, the most 
frequent user of compulsory licenses. Yet it threatens other 
countries with sanctions. 
 According to one report, only 12 compulsory licences were 
granted globally between 1995 and 2011. 
 The US Trade Representative Office (USTR) downgraded 
Thailand from “watch list” to “priority watch list” in the 301 Report. 
USA’s Special 301 Report : 
 The USTR’s Special 301 Report - a Congressionally-mandated 
annual report that has been issued every year beginning in 1989 
identifies trade barriers to US companies and products in foreign 
shores due to the host country’s intellectual property laws, including 
trademarks, patents, copyright, trade secrets, etc. The US 
implement unilateral trade sanctions based on this list.  
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 India was one of the first countries to be included in the Priority 
Foreign country list in 1991. In April 1992, the United States suspended 
duty-free privileges based on this entry. This suspension applied 
principally to pharmaceuticals, chemicals and related products.  
Since 27 years India continues to be in the ‘Priority Watch List’. India 
issued its first ever compulsory license in 2012 but never dared to do 
so again. 
 Another country is Indonesia where it was put on the priority 
watch list in the 301 report from 2013 to 2017 due to its compulsory 
license for Government public non-commercial use in 2012.  
 The mere reference in the Special 301 Report is important - it is a 
form of sanction and an inappropriate warning against countries 
exercising established rights to promote public health. Every year as 
the deadline for the USTR’s Special 301 review approached countries 
would rush through some amendments to their intellectual 
property law, perhaps put a few more pirates in jail, increase 
penalties or to take some other action, all in an effort to 
demonstrate their commitment to respecting their US intellectual 
property. 

Treaties as Imperialist Weapons:  
 IP is not the only basis of ISDS challenges to health policies. 
Investment provisions have also been used to challenge Poland’s 
attempts to prevent the privatization of its public health insurance 
company and the ability of Canada to regulate chemicals that can 
cause health problems. It is evident that the rights given to investors 
in BITs and FTAs [Free Trade Agreements] can significantly restrict 
a government’s ability to regulate how companies operate within 
its national borders.  
 In 2003, Eureko initiated UNCITRAL arbitral proceedings against 
Poland under the Poland-Netherlands bilateral investment treaty. 
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Eureko alleged that Poland had persistently and wrongly postponed 
holding the IPO on the basis that the market conditions were not 
appropriate. Eureko claimed US$ 12.6 billion in damages. After eight 
long years of struggle, in 2009, Poland privatised the Insurance 
company to settle the dispute. 
 In 2011 India’s Natco successfully filed a compulsory licence 
application over Bayer’s liver and kidney cancer drug, Nexavar 
which costs Rs 2.84 lakh per month; Natco sold it at Rs.8,800 per 
month. Under the compulsory license, Natco must pay Bayer a 6% 
sales royalty. The Nexavar licence, which was the world’s first 
market-initiated compulsory licence, was met with severe 
backlash by the United States that over the years just two 
applications under section 84 (market-initiated compulsory 
licences) were filed. The first application pertained to Bristol-Myers 
Squibb’s, Dastanib, a drug for (cancer)leukaemia priced at $108 per 
day filed by Indian generic drug manufacturer, BDR Pharma. The 
second was initiated by Lee Pharma Ltd. over AstraZeneca’s 
patented diabetes drug, Saxagliptin. Both were rejected by the 
Indian Patent Office. 
 It was alleged that the Indian government had given private 
assurances to the USTR that India would adopt a stringent 
approach when granting compulsory licences over patented drugs. 
Voices against ISDS: 
 From the developed countries - Australian government to South 
Korean Judges open objections were raised against ISDS that they 
are threats to sovereignty. 
 EU stepped back against US push for ISDS between them. 
 Canada and EUs push for ISDS inclusion in WTO were rejected by 
India, Brazil, Japan and Argentina. 
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 South Africa and Indonesia are withdrawing from existing BITs in 
favour of domestic investor protection laws. 
 Even UN experts stated that there was “a legitimate concern that 
both bilateral and multilateral investment treaties might aggravate 
the problem of extreme poverty, jeopardize fair and efficient foreign 
debt renegotiation, and affect the rights of indigenous peoples, 
minorities, persons with disabilities, older persons, and other 
persons leaving in vulnerable situations.” They further stated that “It 
is States, particularly developing States, and their populations that 
need protection from predatory investors, speculators and 
transnational corporations, who do not hesitate to engage in 
frivolous and vexatious litigation, which are extremely expensive 
and have resulted in awards in the billions of dollars and millions in 
legal costs. 
 But as expected they didn’t call for its abolition. They suggested 
reform measures for BIT’s and FTAs.  

Indian Pharma Versus  
Big Pharma: 

 India Pharma thrived on the Indian Patent Act, 1970 that excluded 
Product patents. But the TRIPS agreement gave a jolt to them. Also, 
the trend of continued rejection of compulsory licence applications 
in India went against the local generic drug manufacturers. 
 In 2005, The Patent Act was amended as per TRIPS but a 
provision was included through which any person can oppose a 
Patent application, Pre-grant or Post-grant. The India Pharma 
succeeded in including this provision against the fierce opposition 
from BigPharma.  
 Subsequent to filing a patent application, it is published after 
expiry of 18 months from the date of priority. This waiting period is 
given deliberately in case the applicant wishes to make 
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amendments to the application. After publication, the patent 
application can be opposed by any person on certain specified 
grounds. This opposition is called as pre-grant opposition. After 
grant of the patent, within 12 months from the date of grant, the 
patent may be opposed, and is called as post-grant opposition. In 
case of a granted patent, an opposition proceeding could result in 
revocation of the patent with the holder losing all rights. While in 
case of pre-grant opposition, the opposition proceeding may 
hinder the granting of the patent.  
 Indian Pharma saw a great opportunity in this provision. 
 There may be various reasons for patent opposition. If we take 
the example of basmati, neem, turmeric patents, it was seen that 
they were opposed on the grounds that they were based on 
traditional Indian knowledge. Similarly, an opposition of patents is 
also filed by companies as a defence to infringement suits. For 
this, opposition is the way to invalidate or revoke a patent.  
 Many of the patent applications are frivolous and should not be 
given a patent at all. Of the more than 6000 patent applications 
filed between 1995-04, a 10-year period, only 250 turned out to be 
chemical entities. Companies have put in applications across 
patent offices hoping that something will slip. A wrongfully granted 
patent can stop bonafide competition and grant monopoly where 
none should exist. 
 The provision was used on India’s first product patent granted to 
[Swiss company] Roche for Pegasys, a drug for the treatment of 
Hepatitis B and Hepatitis C. This was revoked on the grounds of lack 
of efficacy, as compared to non-pegylated version of the drug. 
 Novartis was awarded exclusive marketing rights (EMR) in 
November ’ 03, after it got a patent, for its anti-cancer drug Glivec 
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costing Rs. 1.25 lakh per month. This threatened the availability of 
generic drugs at Rs 6,000 per month. 
 Cancer Patients’ Aid Association (CPAA) filed a pre-grant 
opposition and successfully revoked the patent and hence EMR. 
 It is increasingly becoming a key option in the long-drawn battle 
between Indian Pharma and BigPharma as India shifts from a 
process patent era to a product patent era.  
 Patent litigation strategies are currently being adopted heavily 
by the Indian generic pharmaceutical industry. Through these 
strategies Cipla brought the generic to Bayer’s Kidney cancer drug 
Nexavar at a price [Rs.6500] even lesser than NATCO [Rs.8800] 
which won a compulsory licence and have to pay 6% royalty; 
generic versions of AstraZeneca’s lung cancer drug Iressa 
(gefitinib) and offered at a 60% less at 4,250 rupees. In 2008, the 
company launched a generic version of Genentech & Roche’s 
Tarceva (erlotinib) an anti-cancer drug at one-third the going 
price. 
 In the case of pre-grant opposition, Torrent Pharma-ceuticals 
(Ahmedabad) is opposing AstraZeneca’s (United Kingdom) 
cholesterol reducer “Crestor” and Mumbai’s Ajanta Pharma is 
opposing Eli Lilly’s (Indiana) “Cialis.” New Delhi’s Ranbaxy 
Laboratories is challenging Pfizer’s (New York) antifungal “Vfend.”  
 In post-grant opposition cases, Mumbai-based Wockhardt is 
objecting to Roche’s patent on the Hepatitis C drug, “Pegasys.” 
Meditab Specialities (Mumbai) has opposed the grant of a patent 
to the Gilead-Roche combination on its bird-flu drug “Oseltamivir” 
and Ranbaxy has challenged the decision to grant a patent for 
Roche’s anti-infection drug “Valcyte” in India.  
 The patent fight is not limited to multinationals. Domestic 
companies are also suing each other to gain access to a 
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population of over 1 billion in India. Cipla and Hetero (Hyderabad), 
for example, have opposed Wockhardt’s patent application on the 
antibacterial drug “Nadifloxacin.” India’s leading drug firms, 
Ranbaxy Laboratories and Cipla, are believed to have filed as many 
as 70 oppositions (Ranbaxy–55; Cipla–15), some against each 
other and some against other domestic companies. 
The pro BigPharma patenting regime in the USA permits any trivial 
change to be patented. This is called Ever-greening and is common 
in the west, whereas the Indian law permits [this] only where there 
is incremental innovation. This is good for the progress of science 
and ensures balance between the interests of the consumer and 
the innovator. 
 Erlotinib is a derivative of another known cancer drug, ‘Gefitinib’, 
which was denied a patent, so the patent for its derivative can get 
revoked through a post-grant opposition. 
 While the BigPharma are using every means to downgrade the 
generic Pharma, they have another enemy. The Doctors, Insurance 
cos, & Corporate hospitals in the developed countries are turning 
more towards generics to increase their profits. In the US, it is 
estimated that 89 percent of all prescriptions dispensed in 2018 
were generics. In 2017, generics generated a total of $265 billion [Rs. 
18 lakh crores] in savings. Savings for Medicare and Medicaid 
amounted to $82.7 billion and $40.6 billion, respectively, which 
translates to an average $1,952 for every Medicare enrollee and 
$568 for every Medicaid enrollee. 
 This trend is leading to huge consolidations i.e., M&A.  The driving 
factor for consolidation is to draw the pricing efficiency from the 
generic players and extract benefits of economies of scale. This 
consolidation would lead to the savings of anywhere between $100 
million and $1 billion. 
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 Three Big Pharma wholesalers’ [AmerisourceBergen Corp, 
Cardina Health Inc, McKEsson Corp.] combined share has grown in 
recent years, from 87% in 2013 to 95% in 2018. The Bristol-Myers 
Squibb merger with Celgene was worth $74B [Rs. 5.2 lakh crore] and 
Takeda Pharmaceuticals’ [Japan] purchase of Shire at $64B are 
some of the biggest consolidations in the Industry. Pfizer thought of 
acquiring AstraZenca in 2014, but AstraZenca is acquiring Alexion. 
Conclusion: 
 How does Imperialism force patents on countries? How are 
developed countries like Canada fail to utilize their government 
Pharma company to manufacture vaccines, fail to regulate their 
chemical companies from polluting? How can the people of the 
most powerful country, USA, paying 3 times higher prices for their 
medicines? How can Big Pharma abnormally increase the prices of 
medicine even in USA during this pandemic [cost of insulin rose by 
10 times]? Why is a country like Poland unable to stop Privatization, 
a country like India having advanced technologies and human 
resources unable to produce vaccines, unable to utilize the 9 
government pharma companies to manufacture vaccines and 
remove the artificial scarcity? 
 The answers lie in the Neoliberal policies enforced on countries. 
Neoliberalism is the policy of  eliminating government control on 
prices , eliminating regulation on markets, lowering trade barriers 
and reducing, especially through privatization and austerity, state 
influence in the economy. This also involves reduction in corporate 
taxes and increasing taxes on the majority. Through these policies 
the democratically elected governments, the representatives of the 
aspirations of the people, have to work for the profits of the markets, 
for the capitalist system. So once Neoliberal policies are 
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implemented Democracy ‘for the People‘ has no value. What is 
there is Democracy for the Bourgeoisie, for the Capitalist.   
 Any government that opposes the entry of Neoliberal policies 
are brutally crushed and replaced by dictators who are puppets in 
the hands of Imperialists. Latin American countries like Allende’s 
Chile are tall examples. Neoliberal policies started entering India 
after the GATT agreement. During the Congress regime under PV 
Narasimharao and Manmohan Singh they became the official 
policy through the adoption of the New Economy Policy in 1991. With 
much fanfare the dismantling of all Public institutions started 
immediately. IDPL is one such thing. Most of the Indian Pharma were 
impregnated from the dying IDPL. But those are not to remain 
independent. Once they stood on their legs the Big Pharma ensured 
through international laws and capital, their ultimate collapse. 
Santha Biotech which was acquired by Sanofi against the will of the 
Chairman is one example. Thus, proving that neither the 
governments nor the national bourgeoise can withstand 
Neoliberalism. 
 The unity of the people and their organised and effective 
struggles against neoliberal policies and against Imperialism will 
alone will save the national sovereignties, will alone save the people 
from pandemics and poverty.   

 


